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2o 4 YALE LAW JOURNAL 

Departmental Cooperation in State Government. By Albert R. Ellingwood, 
B.C.L. (Oxon.), Ph.D., Assistant Professor of Political Science in Colorado 
College. New York, The Macmillan Co., 1918. pp. 300. $2.50. 

The broad title of this volume fails to disclose that it is confined to an exhaus- 
tive study of only one of the instruments of departmental cooperation, namely, 
the advisory opinion. The author's major thesis is that the American theory of 
separation of powers has, in its wide extension, been responsible for much waste 
of governmental energy and efficiency. More particularly, he shows that the 
inability to test the constitutionality of legislation until after its enactment, and 
after private rights may have long become vested under it, now results in uncer- 
tainty and loss to the community which could easily be in large part prevented 
and avoided by the general adoption of the advisory opinion, through which 
instrumentality some seven state constitutions of our union now enable the legis- 
lature or executive, or both, to obtain the expert advice of the highest court of the 
state on "important questions of law," etc., before the enactment of legislation 
or the initiation of executive action. Prof. Holcombe ascribes the scarcity of 
Massachusetts decisions holding legislation unconstitutional largely to the fre- 
quent recourse by the legislature to the advisory opinion upon legislative bills. 

The volume under review consists of an analytical and critical study of the 
advisory opinion historically and in practice. Aside from one of Thayer's Legal 
Essays and a few scattered notes there has been almost no literature on the 
subject; hence, as an original work of research, Professor Ellingwood's book 
is to be heartily welcomed. His principal source material is found in the 410 
advisory opinions handed down in those states where they have been constitu- 
tionally authorized ; and these opinions he has analyzed and statistically classified. 
The excellence of his legal analysis and his critical discussion justify confidence 
in his attempted codification of existing and proposed rules and in his sugges- 
tions for further advance in the adoption of the advisory opinion as an instru- 
ment of efficient government. His style is entertaining and but few errors in 
citation have been discovered. 

Chapter I is devoted to the history of the advisory opinion in England and 
in our states. The author points out that the institution is an outgrowth of the 
governmental organization of the twelfth, thirteenth and fourteenth centuries, 
during which period the judges were advisers of the King in his judicial and 
executive capacities, as well as of the House of Lords in their judicial and legis- 
lative capacities. The advisory function of the Judicial Committee of the Privy 
Council is a modern survival of the early practice. In 1780, it was adopted by 
the Massachusetts constitution, whence it found its way into New Hampshire, 
Maine and Rhode Island, and into Missouri (where its career was brief), 
Colorado, Florida and South Dakota, in the last two of which the privilege of 
recourse to this judicial advice is confined to the Governor. The author also 
examines the attempts made in various jurisdictions to employ the device without 
constitutional authorization and the limitations placed upon it through the tradi- 
tional hostility of the legal profession to the rendering of opinions on any 
matters except those involving a litigated "case" between adverse parties. See 
Cardozo, J. in Self-Insurer's Asso. v. State Industrial Commission (1918, N. Y.) 
119 N. E. 1027; and United States v. Muskrat (1911) 219 U. S. 346, 31 Sup. Ct. 
250, of which latter the author makes no mention. Canada seems thoroughly 
convinced of the utility of the advisory opinion. The author has not called atten- 
tion to the analogy between the advisory opinion, though it is without binding 
force, and the declaratory judgment pronounced in litigation between private 
parties. 

In Chapter II, the author begins his legal and statistical analysis of the advisory 
opinion in practice, and discusses the source of interrogations, as between legis- 
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lature and executive, and the nature of the questions submitted, which usually 
involve the constitutionality of proposed legislation or of executive action or 
advice as to the powers or duties of governmental departments. He then dis- 
cusses the form of the replies and their effect on the action of the interrogators. 

Chapter III deals with the interpretation by the courts of advisory opinion 
clauses in constitutions, particularly as to the extent of discretion assumed by 
the courts in refusing advice. The law derived from the opinions rendered 
and the author's criticism is then synthetically presented in the form of codified 
rules, under each of which the author indicates the historical development of the 
rule, and expounds it by illustration and explanation. The line between rules 
de lege lata and de lege ferenda is always clearly drawn. 

Chapter IV deals briefly with other forms of judicial influence, particularly 
the long disused revisory council in New York and Illinois, of which the judges 
were members. The proposal of legislation by the judiciary and other forms 
of judicial participation in the enactment of legislation in this country and in 
Latin America are also discussed. Chapter V on "The place of the advisory 
opinion" is a succinct summary of the author's thesis that the reconciliation of 
democracy and efficiency justifies and requires the adoption of the advisory 
opinion as a part of our governmental machinery. There seems little doubt that 
progress lies in the direction of "preventive" assistance to avoid social disturb- 
ance rather than in corrective relief to cure it, and therein may be found the 
hope for the ultimate general adoption as aids to effective legislation of the 
legislative reference bureau, of bill drafting experts and of the advisory opinion. 

Edwin M. Borchard 



Cases on the Law of Private Corporations, selected by Daniel Frederick Bur- 
nett. Boston, Little, Brown & Co. 1917. pp. xxix, 828. 

Case-books dealing with the leading subjects in the law are becoming as 
countless as the drops in the ocean. The reviewer, like several of his brethren 
in the law-teaching profession, has been guilty. As regards the case-book on 
corporation law compiled six years ago by Mr. Canfield and himself, the reviewer 
might submit, by way of atonement, that it was prepared to meet a practical 
existing need, inasmuch as the case-book of the late Judge Keener on the sub- 
ject of corporations consisted of two huge volumes comprising almost two 
thousand pages, and could not be covered within the ordinary limitations of time 
allotted to the course in corporations. At that time, the satisfactory one-volume 
work of Mr. Richards in the American Case-book Series had unfortunately 
not yet appeared. In 1912, Richards' Cases on Corporations and Canfield & 
Wormser's Cases on Corporations were published, and both of these works were 
widely adopted in law schools. A few years later, Mr. Warren revised his 
case-book as to both size and scope. So that in 1914 there were three one-volume 
case-books on corporations from which to choose. 

Now we have still another one-volume case-book on corporations, — this com- 
pilation by Mr. Burnett. Only a few years have elapsed since the appearance of 
the three books above mentioned. There have been no startling developments in 
the law during this interval and, in fact, there are very few valuable cases in 
Mr. Burnett's collection decided since the year 1014, when Mr. Warren's second 
edition appeared. Furthermore, a great number of the recent cases reported in 
Mr. Burnett's book are found in either the books of Warren, Canfield & Worm- 
ser, or Richards. Nor is there anything particularly original or striking about 
the arrangement of this new book. It seems a pity that Mr. Burnett did not 



